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Topics to be discussed

Context:
International sales agreement
Contract concluded through an exchange of emails

Issues:
Incorporation of standard terms
Conclusion of the sales contract
Validity and effectiveness of a jurisdiction clause included in standard
terms
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HYPOTHETICAL

SPANISH SELLER GERMAN BUYER

Sale of equipments in the context of waste water project in the United
Arab Emirates
Following a negotiation by phone, the buyer sent a written order to the
seller by email and the seller replayed by email as well
No further correspondence took place after that exchange
The products were then delivered ex works and shipped to the UAE
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Purchase order sent by the Buyer
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Buyer’s General Conditions of Purchase
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Order (confirmation) sent back by the Seller
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Order (confirmation) sent back by the Seller
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In all cases
will be understood

that the customer is aware
of the present

General Sales Conditions, 
and is subjected to them
by the order acceptance



© 2024, IDI Project s.r.l. - www.idiproject.com

DISPUTE BETWEEN THE PARTIES

The German buyer brings a dispute before the German Court competent 
based on the application of its Conditions of Purchase, claiming multiple 
defects of the products.

THE FOLLOWING ISSUES ARISES:

- Which of the two standard terms is applicable to the dispute (if any)?

- Does the German Court have jurisdiction over the dispute?
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INCORPORATION OF THE THE STANDARD TERMS 
INTO THE CONTRACT

Both Germany and Spain ratified the CISG

Therefore, the evaluation concerning the conclusion of the
contract, the validity of the incorporation of the parties’ standard
forms, the battle of the forms, etc. shall be made by applying the
CISG
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INCORPORATION OF THE TERMS (2)
Questions:

- Do the Buyer’s Conditions apply to the contract: have they been validly 
incorporated ?

- Does a link to a website suffice?

- Do the Seller’s Conditions apply to the contract: have they been validly 
incorporated ?

- Does a reference to standard terms included in a “stamp”, without any 
link or attachment suffice?
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INCORPORATION OF THE TERMS (3)

Imagining the same situation, but in a context where either:
- English law; or
- German law; or
- Italian law
was applicable, rather than the CISG

Would the answer be different from the one given under
the CISG?
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JURISDICTION CLAUSE
Questions:

Would a specific link to a website also be sufficient under the EU 
Regulation 1215/2012?

Would Article 7, 1) b) first indent of Reg. 1215/2012 on delivery lead to the 
jurisdiction of German Courts?

Alternatively, imagining the same situation arising out in a context where 
an English party was involved, what would be the answer?
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Thanks for your kind attention!

Silvia Bortolotti, Buffa Bortolotti & Mathis, Turin; Vice-Chair and
Secretary General IDI, IDI country expert for Italy

Wolfgang Nockelmann, Nockelmann Rechtsanwälte Partnerschaft
mbB, Dortmund

Ulrich Schroeter, University of Basel, Basel
Heidi Yildiz, 36 Stone, London


