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Introduction

17 years ago the world had changed sufficiently. The political and economic transformations in the Eastern Europe have dramatically changed the picture of the world. Indeed, the dissolution of the socialist world has influenced a lot the political, economical and legal development of the mankind. The whole social system designed primarily for state-based economy has had to give way to marketplace developments better designed for a capitalist system. USSR being one of the biggest states has disappeared and instead of it new independent states appeared. The new states and the renewed Eastern European community have made a step forward to international market and unified systems of economical and legal being.  Within quite short period of time after the crush of socialist system the Eastern European countries including CIS countries have updated their legislation in the sphere of international arbitration. Besides in the newly announced independent CIS countries such legislation was adopted and new permanent international arbitration courts were established. Today it is no longer necessary to head west for international arbitration.
In fact international arbitration has been a popular choice for parties in both state-to-state and commercial disputes resolution for many years. It is worth to mention that the attractiveness of international arbitration have remained constant since antiquity and did not suffer great changes till present days. The parties apply for arbitration in order to avoid the jurisdiction of state courts, to minimize their related expenses, delays and rigidities of litigation, and to enjoy neutral expert dispute resolution in a tribunal being composed according to their choice. The great success of the UN Convention of the Recognition and Enforcement of Foreign Arbitral Awards (1958) to which now 142 states are the parties and the  adoption of UNCITRAL Model Law in 1985
 have played a great role in further strengthening and popularizing of international arbitration as it found a firm response from business community. The unification of international arbitral proceedings and reciprocity regime of enforcement of foreign arbitral awards have ensured that both the international legal system and national legal systems have become pro-arbitrational, including the use of arbitration for resolving disputes between states. Among CIS counties the most uniform and internationally accepted legislation on international arbitration was developed in Russian Federation, Ukraine and Belarus. Both Russian Federation and Ukraine can be treated as countries with legally adopted pro-arbitration policy and legislation. However the practical realization of the said approach still meets some of problems connected with judicial assistance to international arbitration mainly. 

In Ukraine and Russian Federation as well there is a developed system of domestic arbitration courts (“treteiskie sudy”) which activities is based on separate legislation with regard to domestic arbitration. At that they are widely used for alternative settlement of commercial disputes, especially in Russian Federation, where the local arbitration courts can hear international disputes. 

Legislation 
In Ukraine international commercial arbitration is governed by the Law on International Commercial Arbitration (hereinafter referred to as “LICA”) of 24 February 1994. In 2004, the Parliament of Ukraine adopted the separate law on domestic third-party arbitration – the Law of Ukraine Pro tretejski sudy No. 1701-IV dated 11 May 2004 (the Law on Arbitration Courts), which does not apply to international commercial arbitration. 

LICA is based on the UNCITRAL Model Law with very few deviations: first, regarding the determination of the international character of the disputes in article 1; and second, in providing that the President of the Ukrainian Chamber of Commerce and Industry shall perform the functions of the appointment authority referred to in articles 11(3), 11(4), 13(3) and 14. The following disputes can be referred for consideration by international arbitration under the LICA: (a) disputes resulting from contractual and other civil law relationships arising in the course of foreign trade and other forms of international economic relations, provided that the place of business of at least one of the parties is situated abroad; and (b) disputes arising between enterprises with foreign investment in international organizations established in the territory of Ukraine; disputes between the participants of such entities; and disputes between such entities and other subjects of the law of Ukraine.

The Law on International Commercial Arbitration adopted in Russian Federation in 1993 is very close to the wording of the UNCITRAL Model Law. It specifically applies to international commercial arbitration only. One of the main differences lies in determination of the scope of international disputes that can be referred to for consideration by international arbitration in Russia. The Law provides only that disputes “may be referred to international commercial arbitration” if “the place of business of at least one of the parties is situated abroad,” or if it is a dispute “arising between enterprises with foreign investment, international associations and organizations established in the territory of the Russian Federation” and between participants of these entities or between these entities and “other subjects of the Russian Federation law. Taking the above into account it looks that these provisions are permissive rather than mandatory, providing that disputes “may be referred” to arbitration under the Law, rather than providing that the Law does apply if certain conditions are met. Furthermore, the parties are not free to apply the Law by agreeing that the subject matter is international, as is the case under the Model Law, and the provision referring to “a substantial part of the obligations” under the contract is also omitted. Thus, the scope of the Russian Law seems to be more limited from the view of related provisions of UNCITRAL Model Law. A distinctive feature of jurisdiction of international arbitration courts in Russia consists also in the additional authority given by the Law also to accept for its consideration disputes subject to its jurisdiction by virtue of international treaties. There is only one international instrument providing for such jurisdiction, namely, the so-called Moscow Convention that was concluded in 1972 between the former socialist states. The main rule of this international instrument provides for mandatory arbitration of economic disputes between enterprises from member countries in an arbitration institution attached to the central chamber of commerce (and industry) in the country of the respondent party.

International Arbitration Courts

In Ukraine currently is only one permanent international arbitration body - the International Commercial Arbitration Court at the Ukrainian Chamber of Industry, (http://:www.ucci.org.ua). The said institution is one of the leading international arbitration centres in Europe. In Russian Federation the main reputable permanent arbitration institution (among others) with well-known practice adherent to international standards is the International Commercial Arbitration Court at the Chamber of Commerce and Industry of Russian Federation (http://www.tpprf-mkac.ru) which has celebrated in 2007 its 75th anniversary. 

Enforcement

Enforcement of international arbitral awards inside the country of origin

The international arbitral award rendered in Ukraine can be enforced in Ukraine. Unfortunately currently Ukrainian procedural legislation does not provide for any specific procedure thereof. However there is a stable practice already established by the Ukrainian courts according to which the courts actually follow the general principles being set forth in respect of enforcement of foreign arbitral awards (excluding the issue of recognition). The first instance courts of general jurisdictions at the place of the debtor’s location or its property (if the debtor’s place of location is unknown) are competent to decide on the relevant application.

Enforcement in Russia is carried out by state arbitrazh court at the debtor’s or its property (if the debtor’s place of location is unknown) location (Para. 2 of Chapter 30 of the Arbitrazh Procedural Code of the Russian Federation). No recognition of ICAC award is required for enforcement in Russia, it is just an issue of obtaining of a writ of execution. Article 239.4 of the Arbitrazh Procedural Code establishes specifically that state arbitrazh court may refuse to issue a writ of execution for enforcement of international arbitration award (i.e., an award of the ICAC in particular) only if possibility of refusal is provided by international treaties of the Russian Federation and by the Law on International Commercial Arbitration, and grounds for such refusal are exhaustively listed in Article 36 of this Law. It is important that the state court may examine the possible grounds for refusal of enforcement of international arbitration award connected with possible defects of arbitration agreement or arbitration procedure only per request of the party which objects the enforcement. That goes without saying that formulation of grounds for denial of enforcement listed in Art. 36 of the Law of the Russian Federation, On International Commercial Arbitration excludes possibility of revision of arbitration award made by the ICAC on its merits by the state courts of Russia in the process of its enforcement. 

Enforcement of foreign arbitral awards

Almost all CIS countries (except Turkmenistan and Tajikistan) are parties to the New York Convention 1958.

Ukraine has been a party to the New York Convention since 1960. Ukraine like Russian Federation and Belarus shall apply the Convention to the recognition and enforcement of arbitral awards rendered in non-member states only on a reciprocal basis.

Enforcement of “awards of foreign courts” in Ukraine is regulated by chapter VIII of the Civil Procedure Code of Ukraine. The said Chapter does not directly refer to foreign arbitral award but provides that the “award of foreign court” is recognised and enforced in Ukraine according to international treaties as well. Previous legislative regulations have stabilised the practice of enforcement, based on the New York Convention. The grounds for refusing recognition and enforcement of the said awards are also set out in the Convention. The first instance courts are empowered to decide on the relevant application for enforcement. Their decisions, however, can be appealed. There is no state duty except payment for informational support amounting to 15 UAH (approximately US$3). Additional expenses are associated with providing of legalised translation of the award and the arbitration clause into Ukrainian. 

Enforcement of foreign arbitral awards in Russian Federation is carried out by state arbitrazh court of area of the Russian Federation where the debtor or its property (if the debtor’s place of location is unknown) is situated (in accordance with the Chapter 31 of the Arbitrazh Procedural Code of the Russian Federation).  In Belarus state economic courts are competent to decide on recognition and enforcement of foreign arbitral awards (Addendum 2 to Economic Procedure Code). In Russia, Ukraine and Belarus the relevant legislation has an exhaustive list of grounds for denial to grant enforcement of the award being the same as provided for in Article 36 of UNCITRAL Model Law on International Commercial Arbitration. 

Conclusions

International and national legislation has certainly played a significant role in the increased acceptance of arbitration. For the Eastern European countries their participation in the European Convention on International Commercial Arbitration (Geneva, 1961) and the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958 played great role in ensuring smooth and rapid joining of the international arbitration system. It is widely accepted that the UNCITRAL Arbitration Model Law indeed represents international standards. At that Model Law sets objectives and allows enacting States to meet their specific needs.

It is important that in all Eastern European countries main traditional principles of international arbitration have been incorporated in national legislation despite whether it is based or not on UNCITRAL Model law.

The main principle being incorporated in all the above jurisdictions is consensual character of arbitration, namely, that the parties choose arbitration. The parties are free to select the nature, and form of arbitration (ad hoc or institutional). Now the parties from Eastern European countries can make choices that accommodate preferred form of international arbitration. For example, they can agree with their partners to arbitrate in well-known Western Europe arbitration centers, such as ICC, Vienna International Arbitration Centre, Arbitration Institute of Stockholm Chamber of Commerce. Alternatively, parties may choose the English model of arbitration by referring their disputes to the London Court of International Arbitration. At that they as well can decide to arbitrate in local arbitration centers and such option can be agreed with their contractual partners. Because of the latter opportunity, now it is easy to ensure the desired manner in which arbitration could be conducted and to deal within the proceedings with particular legal tradition and preferred cultural orientation. Also it is important that the variations in the services proposed by international commercial arbitration institutions and laws are sufficient for the business community to choose the most convenient model.  

In fact within the last 10 years international arbitration in Europe has developed rapidly. Not only in Eastern European Countries, but important developments on arbitration, legislation and practice have also taken place in Germany, Italy, Sweden, Austria. Parallel to this, the European Union has expanded and inter-European commerce and investment have increased. The cooperation between the permanent arbitration institutions in Europe is strengthened not only through their cooperation in special groups like the ICC European Arbitration Group of the ICC is, but in virtue of bilateral cooperation agreements being concluded between the institutions from different countries. The conferences and other public events show the common goals being set forth in further development of international arbitration and improving of the national judicial system attitude to international arbitration. Certainly remain the differences in legal approaches and relevant specific principles of arbitral proceedings such as arbitrability, choice of law principles, rules of evidence, etc. As well there are certain problems that had to be dealt with in the institutions, national legislation and practice. But the latter does not minimize the importance of the main conclusion that international arbitration in Eastern Europe is based on international world-wide accepted principles and can compete with the international arbitration opportunities proposed in Western European countries. The number of cases and the names of the international arbitrators from Western countries engaged in the international arbitral proceedings in the institutions located in Eastern European countries as well testify to the latter.  

Please accept my apologies for the non-appearance at the Conference. I hope that the present presentation will provide you with general information about legislation and practice of international arbitration in Ukraine and Russian Federation.

 I remain in your full disposal for any additional questions at slipachuk@vkp.kiev.ua
Dr.Tatyana Slipachuk, FCIArb

� According to UNCITRAL on-line information the following states have adopted national laws being based on UNCITRAL Model Law on International Commercial Arbitration: Australia, Austria (2005), Azerbaijan, Bahrain, Bangladesh, Belarus, Bulgaria, Cambodia (2006), Canada, Chile, in China: Hong Kong Special Administrative Region, Macau Special Administrative Region; Croatia, Cyprus, Denmark (2005), Egypt, Estonia (2006), Germany, Greece, Guatemala, Hungary, India, Iran (Islamic Republic of), Ireland, Japan, Jordan, Kenya, Lithuania, Madagascar, Malta, Mexico, New Zealand, Nicaragua (2005), Nigeria, Norway (2004), Oman, Paraguay, Peru, the Philippines, Poland (2005), Republic of Korea, Russian Federation, Singapore, Spain, Sri Lanka, Thailand, Tunisia, Turkey (2001), Ukraine, within the United Kingdom of Great Britain and Northern Ireland: Scotland; in Bermuda, overseas territory of the United Kingdom of Great Britain and Northern Ireland; within the United States of America: California, Connecticut, Illinois, Louisiana, Oregon and Texas; Uganda, Zambia, and Zimbabwe.
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