French case law on the calculation of the goodwill indemnity for

commercial agents and distributors!

Article 134-12 commercial code

"In case of breach of the relationship with the principal, the commercial agents  benefits from an indemnity in compensation for the damage suffered".

Order of 23rd December 1958, section 3 provides a " indemnity in compensation for the damage suffered".

Council Directive 86/653/CEE of the 18th December 1986 on the coordination of the laws of the Member States relating to self employed commercial agents, section 17

According a constant case law the indemnity for breach of contract is fixed at two years of the commercial agent's gross commission.

After the transposition of the Council Directive, the French judges continue to apply this case law and are therefore protecting the status of the commercial agent more than in other countries.

Case law: concerning the indemnity fixed at two years of the commercial agent's gross commission

Court of Appeal (CA) of Caen, 10 September 1998

"The company B.. has to pay a goodwill indemnity whose amount has to be fixed at two years' commission in keeping with common customary practice".

CA of Toulouse, 3 June 1993

CA of Orléans, 19 November 1996

CA of Paris, 25 February 2004, RJDA 2004, n°11, 1210

CA of Paris, 6 November 1975, D.1976, p.344

Cass. Com.(Supreme Court, commercial chamber) 6 December 1994

Cass. Com. 25 January 2005

Case law: amount of the goodwill indemnity fixed at less than two years' of the commercial agent's gross commission

In general the amount of the indemnity is equivalent to the amount of the commission earned during the preceding two years. But the calculation can be different and be inferior to this amount of two years' commission.

The party which challenges application of common practices to its case has to prove that the agent has suffered less prejudice than the amount mentioned above.

EEC Commission Report (1996): 

"The French judges do not grant the payment of an indemnity corresponding to two year's gross commission when it can be proved that the loss suffered by the commercial agent is less important, f.ex if the contract has lasted only for a limited period of time. "

CA of Paris, 13th February 1964, Gaz. Pal. 1964 p.333

"The commercial agent shall only be entitled to a goodwill indemnity equivalent to the prejudice really suffered; the amount of this indemnity is to be fixed without any reference to the customary court practice which would grant a goodwill indemnity corresponding to two years' commission".

This case law specifies that the calculation of the amount of the indemnity depends on the facts.

Cass. Com. 24 May 1971

CA of Douai 27 September 1963, Gaz. Pal. 1964, 1, p.14

CA of Rouen, 18 October 1990, RJDA, 1991, n°1, 21 (one year's commission)

CA of Paris, 13 February 1991, RJDA 1991, n°5, 393 (Short term relationship and weak customer base contribution)

CA 20 September 2007

FRENCH CASE LAW ON THE CALCULATION OF THE GOODWILL INDEMNITY FOR COMMERCIAL AGENTS AND DISTRIBUTORS

- DISTRIBUTORS- 

Article L.442-6 commercial code

I. A producer, a trader, a manufacturer or a person who is registered in the trade directory is considered responsible and has to compensate the injury suffered by its partner when:

5°) its brutally breaches, even partially, an established business relationship without any written notice which takes into account the duration of the contract and which applies the notice period determined by the customary practice and the interprofessional conventions. When the business relationship concerns the delivery of products bearing the distributor's trade mark, the minimum notice period is twice the period which would be performed if the delivered products were not bearing the trade mark. Failing such conventions, orders signed by the minister of the economy will determine by taking into account the trade practises the minimum notice period for each type of product and will determine the conditions of the breach of the business relationship, Taking into account among others the condition of duration of the contract. These prior rules do not prevent a party to terminate the contract without a notice period if the other party does not perform its obligations or in case of force majeure….

In case of brutal or abusive breach of the contract entered into between the deliverer and the distributor, the injured party may seek damages corresponding to the prejudice caused by the fault of the other party.

Case law: Evaluation of damages

(Case of fault committed by one of the parties)

The judges of the Courts of Appeal are free to evaluate the damages. This evaluation is controlled by the Supreme Court which checks the causality between the fault committed by one party and the injury suffered by the other.

The judges sometimes grant damages corresponding to:

· the gross profit margin that the distributor would have made if the contract had not been breached 

Cass.com 19 November 1979

· the losses of business

CA Paris 27 May 1980

· the sales that were not concluded because of the breach of contract 

Cass. Com 9 Februar 1981

· the income that the distributor did not perceive during the disrespected one year's notice 

Cass Com 27 Oktober 1981

· the expenses for the market research paid by the distributor on the demand of the principal. Cass. Com 9 juillet 1985

· the moral damages resulting from the harm caused to the distributor's business reputation

CA Paris 17 novembre 1976, D 1977 page 131.

If the evaluation of the indemnity depends on the case, we can notice a trend of the French judges to strengthen the protection of the distributors against the abusive breach of their contracts.

CA of Paris, 27 May 1980, D.1981, p.314

Cass. Com., 26 Januar 1982

CA of Bordeaux, 2nd Chamber, 11 June 1996

However you often see contracts including penalty clauses by which the parties provide for a global amount corresponding to the indemnity which could be claimed in case of an abusive or brutal breach of the contract.

Cass. Com., 26 May 1981

The indemnity agreed by the parties may be reduced by the judges.

Cass. Com, 9 October 1972, D. 1972[image: image1][image: image2][image: image3]
