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"I~ - Introduction

Many franchisors believe that their intellectual
property cannot be protected in China,

- and that their contracts cannot be enforced,

- consequently they are reluctant to do business
in the PRC
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SR FERLE TR - 1P Introduction — JEA L% Basic Advice

China has IP laws that meet international standards

Chinese courts do enforce IP rights, and particularly IP
rights held by foreign parties

The PRC does have a “wild west” economy

To a large extent the threat to IP from counterfeiters can
be costed and managed
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&[E% - Contract Law

- PRC Contract Law (FEARXFEEFEE)
adopted in 1999

Based on the section on obligations in the
Burgerliches Gesetzbuch (German Civil Code)

- Judges tend to hold parties to their franchise
contracts more than in North America
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&[E% - Contract Law

Some Key Points:
- required to negotiate in good faith (%52 ) — Art. 42

- Non-competition covenants with employees are
enforced if payment is made

- Contract can be in English only — but for practical
purposes it is better to do it in Chinese

- Free to choose governing law, including foreign
jurisdictions
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s&ZBefhE - Dispute Resolution

Typical Trade-mark Infringement Action in China

- Time: collection of evidence in October — appeal judgment
issues in July — 9 months

- Cost: about $14,000 USD in legal fees, investigation and
notarization costs extra

Chinese courts do not enforce foreign judgments

(except based on reciprocity, and Hong Kong
judgments)
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Foreigners in the People’s Courts

AL A

EARAT F e

] ORAT P4

(Zhejiang Blue Wild Liquor Company v. Shanghai Pepsi
Cola) May 24, 2007
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Foreigners in the People’s Courts

December 14 2003 Chinese co. aSp_Iplled for the

trademark “ % (2 X, 5~ (BLUE STORM) — registered
January 24, 2006

July — August 2005 Pepsi used the same mark in a
promotional campaign

Pepsi won in the court of first instance on grounds that
use as a slogan was not used as a trademark

On appeal Zhejiang Higher People’s Court awarded 3

million yuan ($393,576.00 USD) to the Chinese
company
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sEBefh & - Dispute Resolution
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sEBeihE - Dispute Resolution
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451425 - Franchising

Relevant Laws & Regulations:

L RIEANRXFERKERN - General Principles
of the Civil Law — 1986

. BREi%E - Contract Law — 1999

IL

L B EEESEAl - Commercial
Franchise Admlnlstrative Regulations — 2007
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451425 - Franchising

4. B TLEERKEEEE A - Commercial Franchise
Information Disclosure Administrative Measures — 2007 — being
revised 2011

s EEFIrEEEEE L - Commercial Franchise Registration
Administrative Measures — 2007 — being revised 2011

s AAEmERAREREXTHEERIFTFLESRUHEGERERE
= TrHrIIESE W AEEN - Beijing Higher People’s Court
Opinion “On Several Issues Concerning Disputes over Commercial
Franchise Contracts” — 2011-02-24
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451425 - Franchising

Issues:
Application of the laws & regulations:

B_& HTEHEARZFIEZAM
LBESFAREN,

Jinl

RENFITFEERD), R

Article 2 — Commercial franchising activities conducted
within the territory of the People's Republic of China shall
comply with this Regulation.
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451425 - Franchising

Definition of a Franchise:
W= AEBIFRMEIATRE UTHMSEZE) | RIEAEIMEG.
i, R, CERRSZEHRME D THRIA) | LEARBRE
B pANSE VORI A EE (URHEETA) B, S IARRBS
_@Jé@i&éﬁ—ﬂ@éﬁﬁ*ﬁﬂ?ﬁ@%a F R AN ST RS TR
Zllo

A B E A e R D N TR VE 1 A MBS 25 5,
Article 3 — In this Regulation a commercial franchise, refers to an arrangement
whereby an enterprise through an agreement grants other operators the right to
use its business operating resources, including registered trademarks, logos,
patents, and proprietary technologies; whereby the franchisee conducts
business under a uniform mode of operation; and whereby the franchisee pay
franchise fees according to the agreement.

No entity or individual other than an enterprise may conduct business as a
franchisor.
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451425 - Franchising

Qualification Requirements — 2+1 Rule:

FEE FITAMSRITEEESNN SHARANLERN, FEGHBEEFITA
PR ERS . BRI 15155 BIRE A
- FIFAMSRFLERINEHAEED 2TEERE, FELER (AT 1

Article 7 - To be engaged in franchising a franchisor shall have a mature
business model, and shall be able to provide franchisees with continuous
operational guidance, technical support, training and other services.

For a franchisor to be engaged in franchising it must have at least 2 directly-
operated company-owned stores and have operated them for at least 1 year.
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451425 - Franchising

Deposits

- deposits allowed if purpose and refund terms and
methods specified in writing

Franchise Agreement

must be in writing

have a cooling off period (length not specified)

be for at least three years (unless otherwise agreed)

contain consumer protection provisions and
responsibility for compensation
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451425 - Franchising

Disclosure — all material facts?:

Bot+—F HUANSET LRSS ARZBIIED 30
B, LLBE R AR AR ARRAIE S+ = R R 0E
8 FREBTLESRIA.

Article 21 — A franchisor shall provide a franchisee with all
information required pursuant to Article 22, together with a
copy of the franchise agreement, not less than 30 days
before signing the franchise agreement.
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451425 - Franchising

B+ =F HFAEERFARBMUERNIEL., £, T8 T
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Article 23 — The information provided by the franchisor to the
franchisee shall be true, accurate and complete and shall not conceal
any relevant information, or provide any false information.

If there is a significant change in the information provided by the
franchisor to the franchisee, the franchisor shall promptly inform the
franchisee.
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451425 - Franchising

Contract Law - Article 42:

Art. 42 In the making of a contract, the party that falls under
any of the following circumstances, causing loss to the
other party, shall hold the liability for the loss.

@ engaging in consultation with malicious intention in
name of making a contract;

@ concealing intentionally key facts related to the
making of the contract or providing false
information;

@ taking any other act contrary to the principle of good
faith
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451425 - Franchising

Financial Performance Representations required

(J\) T:E h[E PWE)@“EH’]?&‘F#I@AE’]yﬂis > ih

\O

(8) the number and location of existing franchise
outlets within the territory of China, their
distribution by region, and an assessment of their
business performance;
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451425 - Franchising

Commercial Franchise Information Disclosure Administrative Measures
YR AT E RS RS, R AMREEFIF A LPra i 7
EHHEE. A, EF. 4FESR, RSN ZH i L {EEr3%
B BEEE, SROFTFLENRSE, MRIGHEER, NH1HBAG
HEikiE, FRAREFFAL L ERASMAITAIEEEE R,

Information regarding an evaluation of the operations of the
franchisees. The franchisor shall disclose information regarding the
franchisees actual or estimated average gross sales, costs, gross
profits and net profits, and describe the relevant time periods and
source of the data and the outlets involved. If the information is
estimated, the basis for such estimates shall be provided and explained
and shall expressly state that actual business operations may be
different from the estimates.
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451425 - Franchising

Bei'an or Registration:

FNEK FHFANSIBEXAHFTEEGRBRE 15 B
A, KEREHIRHERE S ETERD1EE.

Article 8 — In accordance with the provisions of this
Regulation a franchisor shall register at the relevant
commercial department within 15 days after signing its first
franchise agreement.
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